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SERVICE PETS AND

THE ADA: FAQ

B INTERVIEW WITH ALYSIA CASTILLO I—

In 1990, President George H.W. Bush signed the Americans with Disabilities Act (ADA) into law.
Thiscivilrightslegislation makes discrimination againstindividuals with disabilitiesillegal. Under

the ADA, individuals with disabilities are

rotectedin all areas and situations open to the public.

This protection extends to individuals Wﬁo.utilize; service animals. The following are frequently
asked questions regarding the use of service animals and can be found on the ADA website.

NO SERVICE
ANIMAL CAN BE
EXCLUDEDBASED

ONSTEREOTYPES
ABOUT THE ,,

ANIMAL'SBREED.

What is a service animal?

Under the ADA, a service animal
is defined as a dog that has been
trained to do work or perform tasks
for an individual with a disability.
The dog must be trained to take a
specific action to assist the person
with a disability. Forexample,adog
that alerts a person with diabetes
when his or her blood sugar is low,
oradog who can detect the onset
of a seizure.

Are emotional support, therapy,
comfort, or companion animals
considered service animals under
the ADA?

No.These animals provide comfort
just by being with a person. Since
they have not been trained to
perform a specific job or task, they
do not qualify as service animals
under the ADA.

If someone’s dog calms them when
having an anxiety attack, does it
qualify as a service animal?

It depends. The ADA makes a

distinction between psychiatric
service animals and emotional
supportanimals.Ifthedoghasbeen
trainedtosensethatananxietyattack
isabouttohappenandthedogtakes
a specific action to help avoid the
attack or lessen its impact, then it
would qualify as a service animal.
But, if it’s just the dog’s presence
that provides comfort, thenitis not
considered a service animal under
the ADA.

Does the ADA require service
animalstobe professionallytrained?
No.Peoplewithdisabilities have the
righttotrainthedogthemselvesand
arenotrequiredtouseaprofessional
service dog training program.

What questions can a covered enti-
ty’semployeesask todetermineifa
dog is a service animal?

A: In situations where it is not
obvious that the dog is a service
animal, staff may ask only two
specific questions: (1) isthedoga
service animal required because of
a disability? and, (2) what work or



task has the dog been trained to perform? Staff are
notallowedtorequestany documentationforthedog,
ask that the dog demonstrateits task, orask about the
person what type of disability they have.

Must service animals wear a vest, patch or special
harness identifying them as service animals?
No.The ADA does not require service animals to wear
anything that says they are service animals.

Canaperson bring a service animal with them as they
go through asalad bar or other self-service food lines?
Yes.Serviceanimalsmustbeallowedtoaccompanytheir
handlers at self-service food lines. Additionally, service
animals may not be prohibited from community food
prep areas found in shelters or dorms.

Can hotels assign designated rooms for guests with
service animals, out of consideration for other guests?
No. A guest with a disability who uses a service animal
cannot be restricted to “pet-friendly”rooms. In fact,
the guest must be provided the same opportunity to
reserve any available room at the hotel, just like guests
without disabilities.

Can hotels charge a cleaning fee for guests who have
service animals?

No. Hotels cannot charge guests for cleaning the
hair or dander shed by a service animal. But, if the
serviceanimal causesdamagestotheroom, thehotelis
permittedtochargethesamefeefordamagesascharged
to other guests.

Can people bring more than one service animalintoa
public place?

Generally, yes. Some people with disabilities may use
morethanoneserviceanimalto performdifferenttasks.
For example, a person may need two service animals
for support and stability while he or she walks. If both
dogs can be accommodated in the public place, then
both should be allowed. However, if it is not possible
to accommodate more than one service animal, staff
may request that one of the dogs be left outside.

My city requires all dogs to be vaccinated. Does this
apply to my service animal?

Yes. Service animals are not exempt from local animal
control or public health requirements.

My city requires all dogs be registered and licensed.
Does this apply to my service animal?
Yes. Service animals are also subject to local dog

licensing and registration requirements.

My city requires me to register my dog as a service
animal. Is this legal under the ADA?

No. Mandatory registration of service animals is not
permissible under the ADA. However, it's important
to remember that service animals are subject to the
same licensing and vaccination rules that are applied
to all dogs.

Can service animals be any breed of dog?

Yes. There are 3 key items to this answer: The ADA
does not restrict the type of dog breeds; no service
animal canbeexcludedbasedonstereotypesaboutthe
animal’sbreed;andevenmunicipality prohibitionsmust
make an exception for service animals of a prohibited
breed. Justremember,aserviceanimal canbeexcluded
ifit posesadirect threat tothe health or safety of others
or if it is not under control of the handler.

What are the laws that apply to my business?
Under the ADA, privately owned businesses that
serve the public are prohibited from discriminating
against individuals with disabilities. These are things
like restaurants, hotels, retail stores, taxicabs, theaters,
concert halls, and sports facilities. The ADA requires
all of these businesses allow people with disabilities to
bring their service animals in all areas customers are
generally allowed. An individual with a service animal
may not be segregated from other customers.

How can I tell if an animal is really a service animal and
not just a pet?

Some, but not all, service animals wear special collars
andharnesses.Some,butnotall,arelicensed orcertified
and have identification papers. If you are not sure
whether itis a pet or service animal, you can ask the
handler two questions: (1) Is the dog a service animal
required because of a disability? and, (2) what work or
taskhasthedogbeentrainedto perform?Keepinmind,
aperson going to a restaurant or theater is not usually
goingtocarrydocumentsabouttheirdisability.Because
of that, documentation generally may not be required
as a condition for providing service to an individual
accompanied by a service animal. It's also important
to remember that you may not insist on proof of the
animal’s certification before permitting the service
animal into your business.

When can service animals be excluded?
The ADA does not require covered entities to modify
4



policies, practices, or procedures
if it would “fundamentally alter”
the nature of the goods, services,
programs, or activities provided
to the public. The ADA does
not overrule legitimate safety
requirements. If admitting service
animals would fundamentally alter
the nature of a service or program,
service animals may be prohibited.
So, if a service animal is out of
control and the handler does not
take effective action to control it,
if it is not housebroken, or if the
animalis threatening someone, the
animal may be excluded.

Whenmightaservicedog'spresence
fundamentally alter the nature of a
service or program provided to the
public?

In most settings, the presence of
a service animal will not result
in a fundamental alteration. But
there are some exceptions. For
example, at a boarding school,
service animals could be restricted
from a specific area of a dormitory
reserved specifically for students
with allergies to dog danderorata
movie theater, when the dog barks
continuously.

Do service animals havetobeona
leash? Do they have to be quietand
not bark?

The service animal must be
harnessed, leashed, or tethered
whileinpublicplacesunlessitwould
interfere with the service animal’s

work. If that is the case, the person
must use voice, signal, or other
effective meanstomaintain control
oftheanimal.Forexample,aperson
who uses a wheelchair may use a
long, retractable leash to allow her
serviceanimal to pick up orretrieve
items. She may not allow the dog
towanderaway from herand must
maintain control of the dog, even if
itis retrieving an item at a distance
from her. Another example is a
returning veteran who has PTSD
and has great difficulty entering
unfamiliar spaces.The veteran may
haveadogthatistrainedtoenterthe
spacefirst,checktoseethereare no
threats,and comebacktosignal that
the placeis safe. Forthis kind of task,
the dog must be off leash to doits
job, butitcould be leashed at other
times.Bothexamplesshowthatthe
person still has the service animal
“under control”Under control also
means thata service animal should
not be allowed to repeatedly bark
in a class, theater, library, or other
quietplace.Barkingonceorbarking
because it was provoked does not
mean the dog is out of control.

Whatcanmy staffdowhenaservice
animal is disruptive?

If a service animal is out of control
and the handler does not take
effective action to control it, staff
can request that the animal be
removed from the premises.

Penalties for Violating Service Animal Laws

Are hotel guests allowed to leave
their service animals in their room
when they leave the hotel?

No, the dog must be under the
handler’s control at all times.

My county health department has
toldmethatonlyaguidedogshould
be admitted. If | follow those reg-
ulations, am | violating the ADA?
A:Yes, if you follow this regulation,
you are violating the ADA. The
ADA takes priority over the local
or state laws and regulations.

Arechurches,temples,synagogues,
mosques, and other places of
worshiprequiredtoallowindividuals
to bring their service animals into
the facility?

No. Religious institutions and
organizationsarespecificallyexempt
from the ADA.However, there may
be state laws that apply to religious
organizationsm

If you would like more information on
Service Pets and the ADA, please visit the
ADA website or the“Sources”page on our
website. You may also view the end of this
edition for more information.

Itisimportant to know thatdiscriminating against a person who uses a service animalis punish-
able by a fine of no more than $300 and 30 hours of community service.

Fraudulently claiming an untrained animal as a service animal is also punishable with a fine of
no more than $300 and 30 hours of community service.



STUDENT ACCOMODATIONS
IN THE CLASSROOM

INTERVIEW WITH MACKENZIE CASALL

The American with Disabilities Act (ADA) makes it illegal to discriminate
a%ainst people with disabilities at work, in school, and in public spaces.The
ADA can make it easier for parents to get help for their child. Because the ADA
is very broad, it works in conjunction with Section 504 of the Rehabilitation
Actand the Individuals with Disabilities Education Act (IDEA). The following =
articleisaguideforparentstolearnaboutthedifferentaccommodationstheir scanthe Qr code to watch
child canreceive in the classroom. the video on this article.

Think Accommodations are needed?
Here's the Process...

r £
2 Talk to your child's teacher! /.r‘ If concerned about the impact of a
e Some accommodations can be 4 , possible disability, contact the
.3 S g - provided without placement in i Response to Intervention

s special education or 504. J Committee at your child's school

and reqguest a meeting.

Schedule dyslexia assessment or School has 45 school days from
disability is already identified, an

. testing to complete evaluation
assessment may not be required.

of the student.

special education assessment. If @ |—J3 parent's written consent to

-3 3 After initial evaluation, school has Teacher implement the
1 ;i S EclAnCal YR 10 Cormpssta On — ) accommodations decided by the

| i ARD or 504 meeting. ARD or 504 Committee.
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“Ifyoufeel like
your student’s
civil rights are
beingviolated
based on a
teacher not
implementing
a 504 plan or
appropriate
accommodations,
you have due
process rights
andcanfiledue
process.”

Mackenzie Casall
Director of Special Education,
Duncanville ISD

My name is Mackenzie Casall. I'm
the Director of Special Education
in Duncanville ISD.I'm in my 17th
year in education. I've beenin the
classroom as a special education
teacher.I've worked assessment as
an educational diagnostician and
alsointhe central office as a special
education coordinator.l've beena
principalforspecial needs students.

An accommodation is a change or
an adaptation that helps a student
overcome or work around their
disability. It is meant to level the
playingfield.ltdoesnotchangewhat
is being taught or the expectation
forastudent.Thatisa modification,
which is different from an
accommodation.Accommodations
can adjust scheduling, setting,
materials,instruction, orthestudent
response.

| would recommend starting with
talking to that child’s teacher. Many
accommodations can be provided
in schools even if the student does
nothaveanidentified disabilityand
isnotinspecialeducationorsection
504 of the U.S. Rehabilitation Act.
We can provide those through RTI
which is Response to Intervention.
If there is suspected disability,
then | would be talking to that
student’s teacher and maybe the
counselor at that school as well to
seewhetherornotweneedtodoa
referral for special education or 504
identificationtodetermineifamore
detailed plan and more assistance
can be provided to that student if
they have a disability.

One of the biggest misconceptions
is that people do not understand
the difference between an
accomodation and a modification.
An accommodation levels the
playing field, but the students are
stillbeingheldtothesamestandards
asallotherstudentsthatdonothave
adisability. Amodification changes
thatexpectationforastudentsuchas
whatisbeingtaughtandmaybeeven
the rigor of the instruction for that
student. Another misconceptionis
thataccommodationshavetobefor
aspecialized setting.Thatis not true.
We providespecialedsupportinthe
general ed setting as well,and most
accommodations would be for the
generaledsetting,notjustthespecial
education setting. And also that
accommodations can be through
Response to Intervention, through
the RTI, and don't have to be in a
program such as special education
or 504 toreceive accommodations.

Yes. If a teacher has a student that
has an individualized education
plan, IEP, or a 504 plan, they
have to implement all of the
accommodations that are in the
plan.Itis not optional. Thatis a law.
They are required by law to follow
those,andithastobeusedroutinely
and effectively.

Well, first, | think schools work
really hard to collaborate with the
parents,and wearealwaystryingto
make sure we are onthe same page
and working on the best interest of
students. However, if a plan that
does not reach consensus occurs,
for 504, if we have a child that's in
504, you canfilean OCR complaint.
If you feel like your student’s civil
rightsare being violated basedona
teachernotimplementinga504plan



Accommodations

- Student learns grade level
material with supplemental
support

- Student expected to perform at
same level as students without

disabilities

- Provided in the regular
classroom sefting or isolated
special education seffing

- Does not require an official ARD
or 504 meeting but having one
makes it mandatory for teachers

to provide accommodations

or appropriate accommodations
not being developedin a 504 plan
for special education, you have
due process rights and can file due
process. We start with a mediation,
and then it could possibly goto a
due process hearing to settle what
thatstudentisneedingandwhether
we are following the school’s plan
orlooking at the parent’s concerns.
A parent can revoke consent from
a student’s special concernsin the
entirety.They have aright torevoke
consentatanytime, buttheycannot
choose a part of the plan and not
parts of others. It’s all or nothing
in special ed. In special ed, you can
choose the whole, being in special
edinitsentirety,orrevoking consent
completely.

There are three laws that authorize
accommodations in the schools.

There's Americans with Disabilities
Act, which allows for public
accommodations and provides
accessibility for students in schools
and in the community. There’s
Section 504 of the Rehabilitation
Act, which authorizes necessary
accommodationsin schools based
onthestudent’sdisabilityandneeds,
and then there’s Individuals with
Disabilities Education Act or IDEA,
which authorizesaccommodations
for students that are in special
education.Theseaccommodations
allow a student to have a Free and
Appropriate Public Education or
FAPE.

Any student that is in special
education, which is for ages 3
through 22, under IDEA, and
is in a public or charter school
is eligible for accommodations,
and these are determined by the

Modifications

- Changes the content by
teaching at a different level
than the grade level
requirement

- Students have different
standards of mastery than
students without disabilities

- Provided in the regular
classroom setting or isolated
special education setting

- Requires an ARD committee
meeting

Admission, Review and Dismissal
Committee (ARD) and developed
Individualized Education Plan or
IEP based on their present levels
of academic achievement and
functional performance and their
disability and their needs. Also,
students thatarereceiving services
throughSection504mayalsoreceive
accommodations through their
504 plan based on their disability
and their needs. And there’s other
students that can receive some
accommodationsthroughResponse
tolIntervention Servicesthatare not
identifiedwithdisabilityandthatare
notin a program that is specific for
students with disabilities.

An ARD committee can refer
an accommodation for students
in special education. The ARD
committeeincludesa parent.ltalso
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includesageneraleducationteacher,aspecialeducation
teacher, a district representative, which is usually a
campus administrator,and an assessment staff. Other
appropriate parties may be at the ARD committees as
wellthat may help to determine the accommodations
forastudentbasedontheirdisabilityand based ontheir
need. Asin 504, the 504 committee would develop the
accommodations based on their needs as well.

No, not at all. We cannot exclude any student based
on race, nationality, or immigration status. As far as
immigration status, we don’teven ask theimmigration
status when the students enroll in the schools.

Allstudentsthatareinspecialeducationareautomatically
eligible foraccommodations, but they don’t qualify for
allaccommodations.They are qualified based on what
theirindividual studentneedis,based ontheirdisability,
based ontheir presentlevels of performance.Then, we
determine whataccommodations are needed to help
level the playing field for the student. For 504, same
thingthatthe504committeewouldhelpdeterminethat.

Not specifically for accommodations. Consent is
required to place a studentin special education. After
that, we provide notice for any ARD committee
meeting to make sure that the parent is notified of

that meeting. When they come, we want to always
have meaningful input from the parents, and they are
part of the committee, and we should be developing
accommodations collaboratively. If, for some reasons,
itis determined that an accommodation is needed or
not needed orthere is disagreement from that parent,
we cannot institute those accommodations until five
days prior written notice provided to that parent. We
are always trying to work collaboratively with parents
and come up with a plan thatis in the best interest of
the students.

When a student is enrolling in school, there has to be
a guardian that’s enrolling that student that’s taking
responsibility forthat child. That may be another family
member or that may be from an advocacy center, but
there’salwayssomebodythatisinvolvedandthat person
would become the parent in the ARD committee.

Sure.There are lots of accommodations, and they are
individualized for that student. They can be adjusting
schedulings, setting, materials, instructions, or the
studentresponse methods.Some ofthemostcommon
accommodations for students that we see may be an
opportunity to respond orally for a student thathas a
writing disability, or extra time for assignments. It may
be acopy of class notes fora student that might have a
processing disability or writing disability as well. Other
accomodations could be the use of visual support,
preferential seating, ororaladministrationtoassistwith
readingm

Who is eligible for an accommodation?

speaking.

Any student ages 3 - 22 that meets eligibility for
special education services under IDEA AND isina
public or charter school

OR

Any student receiving services under Section 504
due to one or more physical or mental disabilities
that substantially limit one or more major life
activities, such as walking, seeing, hearing, or




ENTENDIENDO

ACOMODACIONES PARA

ESTUDIANTES

INTERVIEW WITH EDUARDO HERNANDEZ

La ley American with Disabilities Act (ADA)
prohibe la discriminacién contra personas
condiscapacidades en el trabajo, enla escuela,
y en espacios publicos. La ADA facilita a los
padresqueobtenganayudaparasuhijo.Debido
a que las protecciones bajo la ADA son muy
amplias, funciona junto con Section 504 of
the Rehabilitation Act y con Individuals with
Disabilities Education Act (IDEA). El siguiente
videoesunaguiaparaquelospadresaprendan
de las diferentes arreglos que su hijo puede
recibir en el salén de clase.

Soy Eduardo Hernandez, el director de, el supervisor
de los directores en el distrito escolar de Duncanville.
Estoy en el diecisiete afio de mi carrera, habiendo sido
directordelaprimaria, secundaria,y preparatoria, traba-
jando conmaestrosydirectoresentodaslasareasdela
escuela.En este afo escolar, soy el supervisor de todos
los directores de este distrito.

Lasacomodacionessonuncambioounaadopcidonque
se usan como estrategia cuando los estudiantes estan
teniendo un problema en su aprendizaje. No cambia
el nivel o la expectativa del estudiante, pero sies una
manera que usamos como educadores para ayudar al
estudiante aaprendery sobrellevarla desabilidad que
tiene su aprendizaje.

Scan the QR code to watch
the video on this article.

La Ley Individual with Disabilities Act (Individual with
Disabilities Educational Act) autorizan lasacomodacio-
nesnecesarias paracualquierestudiantequeseelegible
paraservicios de educacion especial. Incluso, también
prove bajo los reglamentos de recibir una educacién
especial gratis que los distritos escolares.

La Ley Individual with Disabilities Act (Individual
with Disabilities Educational Act) es la ley federal que
requiere que tododistrito escolar provee lasacomoda-
cionesnecesariasparacualquierestudiantequeseaele-
gible paraservicios deeducacion especial.Incluso, esto
forma parte de proveer para cada estudiante una edu-
cacién apropiaday garantizada en los distritos escola-
res en el estado de Tejas.
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La Seccion 504 que es parte de la ley Individual with
Disabilities Act (Individual with Disabilities Educational
Act) requiere que tododistrito escolar siga proveyendo
cualquier acomodacion que el estudiante necesite
tomando en cuenta su desabilidad.

OtraleyquehayquetomarencuentaeslaAmericanwith
Disabilities Act; que también es unaley o un mandato
que requiere que todo distrito escolar provea este tipo
de acomodaciones en todos sus edificios escolares.

BajolaleyIndividual with Disabilities Act Act (Individual
with Disabilities Educational Act) o Section 504, cual-
quierestudiantedentrodelaedadde3a22afospuede
recibirservicios especialesen cualquierescuelapublica

4

del estado de Texas o en cualquier escuela“charter.

U

El comité de servicios especiales 0“ARD Committee”
es el comité que puede referir a cualquier estudiante
paraserviciosespeciales siempreycuandoseaelegible
el estudiante. Este comité consiste del padre, a veces el
estudiante, tipicamenteeldirectoroelsubdirectordela
escuela,miembrosdelafacultad deserviciosespeciales,
otambiéninclusoasesoresdel departamentodeservi-
cios especiales. Ellos serian las personas indicadas que
participarian en este comité.

Todo estudiante, sin excepcion, tiene derecho a servi-
ciosdeeducacién especial, siemprey cuando el comité
lo decida.

Elcomitédeservicios especiales o el comité de Seccion
504 seriaelgrupoindicado paradecidirsiunestudiante
recibeonorecibelasacomodacionesnecesariassiempre
tomando en cuenta la desabilidad del estudiante y las
necesidades que cadaestudiante necesitaparamejorar
su aprendizaje.

Comotodadecision,cadadistritotrabajamuyduropara
podertenerlaaprobacidonde cadapadreentodasnues-
trasdecisiones.Encuantoaeducacidonespecial,tratamos
detrabajarconelpadre, explicarcadaderecho, explicar
porgqueestamostomandolasaccionesqueserecomien-
danconel comitédeserviciosespeciales.Perolaleynos
1

permite, siemprey cuando ledemosavisoalos padres,
minimo de cinco dias, siva haberun cambio enlaedu-
caciondesuestudiante.Entonces,tratamosdeteneruna
buenarelacién conlos padres, explicandotodo, perola
ley si nos apoya para cambiar el aprendizaje si es para
el mejoramiento de cada estudiante individualmente.

Comocualquierotroestudianteennuestrodistrito,sola-
mentenecesitamoslaaprobaciéndelguardiandelestu-
dianteypodemosempezaratramitaral estudiante para
recibir servicios especiales

Muchasdelasacomodacionesque se usan podrianser:
uncambioen elordende clases de cada estudiante,un
cambio en el ambiente (ya sea clase por clase,oenel
diatotal), cambio en materiales o el tipo de materiales
que se usan con cada estudiante de parte del maestro,
otambiéneltipodeaprendizajequeseleotorgaacada
estudiante.Todoesoseriaabasealadesabilidaddecada
estudiante individual. Claro, algunas de las cosas que
usamos comunmente serian darles copias de las notas
delaclase delmaestro, darle mas tiempo al estudiante
paraque puedacontestarlas preguntas,inclusocontes-
tarlas preguntas oralmentey no solamente en escrito.
Y a veces algo tan facil como sentar al estudiante mas
cercadelmaestro, seriaalgoquetambiénse puedeusar
como una acomodacion.

Yolerecomendariaaun padrequehable conelmaestro
ola maestra del estudiante. Muchas veces, las acomo-
dacionesqueelestudiantenecesitasepuedentomaren
cuentaconelmaestro,yelmaestroserialapersonaindi-
cadaparaproveeresasacomodacionesdentrodelsalén.
Claro, siel padrecomo quiera piensaque hayuntipode
desabilidad, entoncesel segqundo pasoseriahablarcon
el director. De momento que usted habla con el direc-
tor, tienelaescuela cuarentay cincodias paraevaluaral
estudiante,yluegotienetreintadiasparajuntarelcomité
de servicios especiales. En esa junta, cual se le invita-
riaal padre, entonces ahise tomarian determinaciones
en cuento al tipo de ayudas especiales que requiere el
estudiante.

Las acomodaciones son un tipo de estrategia que se



usan con cadaestudiante paratratardeayudarlesaentenderasunivelapropiado.Yaseaque el estudianteseaun
estudiante del octavo/ séptimo ano, son estrategias que lesayudan a entender el mismo material que los demas
estudiantes que estan en ese ano escolar. Una modificacién es completamente lo opuesto. Eso seria un cambio
enlaexpectativa paracadaestudianteaconsecuenciadeladeseabilidad del estudiante.Entonces, porejemplo, si
tenemos un estudiante que estaen el séptimo afio pero su nivel de desabilidad solo le permite queaprendaaun
nivel de tercerafo, entonces le estamos cambiando su nivel de expectativa. Entonces, a consecuencia de eso, el
maestro, el director, todo el comité de servicios especiales tiene que determinar que tipo de aprendizaje se le va
aotorgar a ese estudiante en cuanto su deseabilidad. Esa seria la gran diferencia entre unaacomodaciony una
modificacion.

Si, en cuanto la ley, todos los maestros tienen que implementar las acomodaciones.

Bueno, como toda junta con cualquier padre, siempre tratamos de tener una Buena relacién con los papas. Pero
también estamos conscientes que no siempre podemos llegar a un mismo acuerdo. Todo padre tiene derecho
de inicialmente pedirlos servicios de educacién especial pero también tiene el derecho a decir,“yano mas. No
gueremos mas los servicios de educacion especial.”Y terminar toda vinculacién con los servicios de educacion
especial deldistrito. Entonces cuando eso pasa, se terminatodotipo de esaayuda de educacion especial paraese
estudiante. Claro, sidespués de que el comité se junte, el padre como quiera no esta de acuerdo pero quiere que
su hijo se quede en servicios especiales, entonces podemos tener una mediacién, o unaaudiencialegal parapla-
ticar de la decision que se hizo sobre la educacién del estudiante.

Sialgun padre piensa que los derechos civiles de su estudiante han sido violados, entonces el padre tiene todoel
derechodeiralaoficinade”Civil Rights”y de meter unaqueja en contrade laescuelay contra el distrito escolar.m
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Scan the QR code above to
watch a video on this article.

3 Do You Meet the Criteria for Associated’ Disability?
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FACULTY SPOTLIGHT:
ASSOCIATIONAL DISABILITY

B8  GUEST FROMTHE COLLEGE OF LAW e

Professor Michael Maslanka is an Assistant Professor of Law at UNT Dallas College of Law
andis widely regarded as one of the top employment law practitioners and authors in Texas. In

this video, Professor Maslanka discusses the Americans with Disabilities Act, focusing on the

U

aspect of “associational’

disabilities. He also explains how to file a complaint with the Equal

Employment Opportunities Commission and the Texas Workforce Commission.

Today, | would like to talk about
unlawful discrimination againstan
employee whois associated with a
person considered disabled under
the Americans with Disabilities Act.
This is called the ADA for short.
The ADA became law in 1990 and
prohibited discrimination against
those with disabilities. The ADA
got a major facelift from congress
in 2008. The law covers 40 million
Americans.! Now,boththe 1990and
2008 versions contain a prohibition
against discrimination against an
employee who is associated with
a person who has a disability. The
ADA states:

“Itisunlawful fora covered entity to
excludeordenyequaljobsorbenefits
toorotherwisediscriminateagainstan
employeebecauseofaknowndisability
ofanindividualwithwhomtheemployee
isknowntohaveafamily,business,social
or other relationship association.”

Let's translate that statment; what
is a “covered entity”? That is
an employer with 15 or more
employees. What does the
statement mean when it says, “a
personwithadisability”? That'sone
of the 40 million people we talked
about earlier; and disability covers
everythingfrom cancertoinfertility

toheartailmentsandsomuchmore.
Itisimportant to know that under
the law, the employer must know
thattheemployeeisassociated with
such a disabled person. Now, what
does “association” mean? Notice
how broadly the law is written. The
associationcanbebasedonallsorts
of relationships: family, business,
orsocial. And here’s the whopper
that congress put in the law: the
lawalso protectsotherrelationships
or associations. That covers a lot
of territory and Congress meant it
to. When the law was proposed,
Congress rejected an effort to limit
association to relatives by blood or

1 At the time the law was enacted, it affected 40 million Americans with disabilities. More recently, according to the Survey of
Income and Program Participation (SIPP) data, approximately 54 million Americans have a disability. https://adata.org/faq/
how-many-people-united-states-have-disability.
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marriage or adoption. So theidea
of association encompasses, for
example, discrimination againstan
employeewhodoesvolunteerwork
with an AIDs patient based upon
fear that the employee poses a risk
tofellowemployeesbecauseofthat
situation.

Now, what situations most often
arise that trigger the protections of
the law? There are three. The first
situation:whenanemployerfiresan
employee or takes discriminatory
action against them because the
employee ha a seriously ill family
member, and the employer is
concernedaboutincreased medical
premiums.

The second situation is called
the distraction theory. Now, the
distraction theory is triggered
whenanemployertakesanadverse
employment action against an
employee because the employer
assumes that the employee won't
be able to concentrate at work or

that the employee will miss too
much work tending to the needs of
afamilymember.Here'sthe bottom
line: assumptions are not allowed.

The third situation is triggered
when the employer believes that
the employee will catch the same
disease or ailment with whom they
are associated.

Now, there are a two of things to
keep in mind. First,an employee is
stillrequiredtosatisfytheattendance
and tardiness policies of their
employer. Absence due to caring
forthedisabilityandthe personwith
the disability is not protected, even
thoughtheemployeemaybeableto
use the Family Medical Leave Act
in certain circumstances. Second,
keep in mind that the employee is
notentitledtoanyaccommodations
to take care of the person with a
disability.

What do you do if you think your
employer hasviolated thelaw? You

The 3 Most Common Triggers for Employer Discrimination

member

Termination of an employee who has an ill family

"Distraction Theory" — the employer assumes the
employee will have substandard wark performance

ar excessive missed days of work

The employer believes the employee will also
contract the same disease or disability
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absolutelymustfileacomplaintwith
theEqualEmploymentOpportunity
Commission, or EEOC, within
300 days from the date that you
believe you were the subject of
discrimination. Within 180 days,
the Texas Workforce Commission
willinvestigate and oftenattempta
resolution. The key point: you must
file a complaint with one of these
agencies beforeyoubringalawsuit.

Thefinal pointis veryimportant; as
weteachourlawstudents,makesure
you don't just understand the law,
butwhywe havethelaw. Why s this
law? Congress understood thatthe
disabledoftenlivewithunnecessary
shame and fear because of their
disabilities, so they wanted to make
sure that their support networks
remained intact. m

“It is unlawful

foracovereden-

titytoexcludeor
denyequaljobsorbenefits
toorotherwisediscriminate
againstanemployecbecause
of aknown disability of
anindividualwithwhom
theemployeeisknownto
have afamily, business,
socialorotherrelationship
association.”
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